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measures included continuing to carve water out of international trade agreements, and
changing the standard governing the use of Maine’s ground water to a public trust.

Many of the speakers at the public hearing expressed concern about the impact of treaty
provisions on Maine’s system of regulating the use of ground water. Several speakers
emphasized that water is different from the vast majority of products that are subject to trade
agreements, and even other natural resources in that it is necessary to life. The importance of
water is reflected in existing state and federal regulation, designed to ensure both its safety
and continued availability.

For these reasons, water should continue to be carved out of international trade agreements.
As treaties are negotiated, the parties decide which products and services should be covered,
and bargaining determines those that are included. The unique nature of water makes it ill-
suited for this type of decision making, i.e., extending treaty coverage to water in return for
coverage of some sought after product(s) of the bargaining partner. Water is not a good or a
product in the common usage of those terms. While there are serious shortages of water in
parts of the world, and even in parts of the United States, resolution of this issue should not
be determined by private investors exercising rights that they believe are conferred on them
by trade treaties.

The concept that Maine should change the doctrine governing ground water to one of public
trust is a more complex issue. The substantial research that has been conducted for this
report did not identify any decisions made under the provisions of any trade treaty that
address the concept that moving to a public trust rule would improve the likelihood of
withstanding a trade treaty challenge.

However, there are potential legal consequences under state and federal law if the Legislature
were to adopt a public trust rule. Litigation in state or federal court challenging the impact of
the specific changes upon ownership interests would be likely. The legal issues involved in
resolving such a challenge are complex, and the outcome cannot be predicted with certainty,
but if such a challenge were successful, it seems likely that the potential damages that could
be awarded would be high.*°

As the Maine Law Court noted in declining to judicially abrogate the absolute dominion rule,
there are “heavy policy considerations” involved in making such a change that render it more
suitable for legislative study and decision. Maddocks v. Giles, 1999 ME 63, 728 A.2d 150,
12. Such a study and recommendations concerning the policy and regulatory implications of
changing the absolute dominion rule are beyond the scope of the charge to this group, and are
clearly material to any decision that a different rule would lead to a better water policy for
the State. As emphasized in our first recommendation, the best protection against treaty
challenges is the establishment of sound regulatory measures, grounded in science and facts,
developed through a legislative and rulemaking process that encourages public input, and

195uch a change could also generate treaty challenges by affected investors. Those who were able to do so might
take advantage of treaty provisions such as those authorizing compensation for expropriation (which is somewhat
analogous to confiscation) or violations of minimum standard treatment provisions. A successful treaty based claim
could result in damages against the federal government and an obligation to take steps necessary to eliminate the
Maine law provision that resulted in the award. This is not to conclude that such a challenge would be successful,
but rather to point out the consequences in such event.
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Particularly relevant in this case are the general exceptions at article XX (b) (life and
health of humans, animals and plants) and article XX (g) (conservation of natural

1
resources). :

Bottled water: Trade in bottled water is covered by the GATT."”  Bottled water is
produced (bottled), and it enters into the stream of commerce; it 1s ‘bought and sold.”
According to Howard Mann, a leading expert on trade and the environment, “It 1s well
understood that bottled water, for example, is covered by trade law, and that restrictions

on exports of bottled water are, therefore, significantly limited.”"

- Given that bottled water is covered by the GATT and similar agreements on trade in
goods (or products), the next question is what “disciplines” or limitations on government
action are imposed. As noted above, in the case of the GATT, the “most favored nation”

~discipline at article I requires governments that accord “any advantage, favor, privilege or
immunity” to any product destined for one country must accord that same benefit to like
products destined to all countries belonging to the World Trade Organization. Similarly,
article XI of the GATT bars governmental measures, other than taxes, duties, or similar

charges, on the “exportation or sale for export of any covered product, absent an

exemption.”

So, what exemptions in the GATT would allow application of a government measure {0 a

3}

GATT Article XX. General Exceptions. Subject to the requirement that such measures are not applied in a manner which
would constitute a means of arbitrary or unjustifiable discrimination between countries where the same conditions prevail, or
a disguised restriction on international trade, nothing in this Agreement shall be construed to prevent the adoption or
enforcement by any contracting party of measures: ... (b) necessary to protect human, animal or plant life or health; ... (g)
relating to the conservation of exhaustible natural resources if such measures are made effective in conjunction with
restrictions on domestic production or consumption; World Trade Organization, Legal Texts: GATT 1947, available at,
http://www.wto.org/english/docs_e/legal e/gattd7 02#articleXX.

For general background, Edith Brown Weiss, Water Transfers in International Trade Law, in Edith Brown Weiss, Laurence
Boisson de Chazournes, & Nathalie Bernasconi-Osterwaler, Fresh Water and International Economic Law. Oxford University

Press, 2005.

Howard Mann, “Implications of International Trade and Investment Agreements for Water and Water Services: Some
Responses from Other Sources of International Law,” a paper prepared for Agua Sustentable and funded by the International
Development Research Center; Ottawa, Canada, May 2006, p. 9 (on file); According to Alix Gowlland Gualtieri, “The most
common form in which water can be traded occurs after its transformation or removal from a natural or bulk state. This
concerns most prevalently bottled water and other drinks containing water such as soft drinks and juices. An increasingly
lucrative international market in bottled water has emerged as a conscquence of growing demand for the good, with Nestlé,
Danone, Coca Cola and Pepsi Cola as leading corporations in the field.”Legal Implications of Trade in ‘Real” and ‘Virtual”
Water Resources, IELRC Working Paper 2008-02, International Environmental Law Research Center, Geneva, Switzerland,
p.2., available at ity ielre.org.contentiw 802 ndf.
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covered good or product such as bottled water in spite of the disciplines imposed by
article XI, article III, and/or article I? Again, articles XX(b) and XX(g), for example,
allow governments to impose measures that would otherwise be prohibited if the
measures are “‘necessary to protect human, animal, or plant life or health” or if they relate
to “the conservation of exhaustible natural resources if such measures are made effective
in conjunction with restrictions on domestic production or consumption.” These two
exceptions in article XX, however, are available only where governmental measures “are
not applied in a manner which would constitute a means of arbitrary or unjustifiable
discrimination between countries where the same conditions prevail, or a disguised

restriction on international trade.”

In parsing the text of articles XX (b) and (g), it becomes clear that article XX(b) is more
narrow and subjective in many respects than article XX(g). For example, a WTO tribunal
will decide when a measure to protect human, animal, or plant life 1s “necessary” under
article XX (b). Does that mean the measure must be no more trade restrictive than
necessary? Furthermore, under both XX (b) and XX (g), a tribunal will make the

subjective judgment about when a measure is a disguised restriction on international

trade.

In summary, bottled water is clearly covered by the GATT. What is unclear is how a
groundwater measure would violate “most favored nation” or other obligations under the
GATT (such as export restrictions under GATT article XI or a de facto violation of
article IIT) with respect to trade in bottled water. It might well require strong evidence
that groundwater regulation was intended to operate as a disguised or d:iscm'mihatory
restriction trade in bottled water. And even then, the groundwater regulation might be

permissible under an Article XX general exemption.

Bulk Water: Commentators disagree about whether bulk water exports are covered by
GATT and by trade in goods chapters in free trade agreements such as NAFTA. One
school of thought is that bulk water is not a covered good or product. The other school of
thought is that while the language of the agreements may not be specific about whether
bulk water is covered, given the modern commercial practice of treating water as a

commodity, the logic of the GATT agreement leads to the conclusion that bulk water is

covered.

The traditional view is that bulk water, in its “natural state,” is not a good or product. For
14



example, with respect to trade — but not investment issues — the parties to NAFTA
(Canada, Mexico, and the United States) issued a joint statement in 1993 declaring that
“water in its natural state...is not a good or product, is not traded, and therefore is not and
never has been subject to the terms of any trade agreement.”’*  With respect to the
GATT, the argument is that bulk water is not a good or product to which the agreement
applies.15 Water in its natural state, it is argued, 1s not “produced.” As one commentator
argues, the GATT implies that “something must be done to water to make it a product,
and that mere diversion, pumping, or transfer does not suffice.”’® Mere water use rights,

by this view, do not confer ownership of a product.

Dissenters from this view ask how is it that water does not fit under the GATT definition
of a product, when the common practice is to regard other unrefined natural resources as
products and goods in international trade.'” They also argue that as a matter of recent
commercial practice, water is being exported as a commodity, just like crude oil, and that
tribunals could find this to be a commercial reality that must be recognized. As a report
of the International Environmental Law Research Centre notes, “New bulk storage and
transfer technologies have now been developed to make it possible to move large
volumes of water across long distances for commercial purposes, including trough
massive pipelines, supertankers, or giant sealed water bags.”'® In other words, a
distinction must be made by an international tribunal between “water in its natural state”
and “bulk water.” The process of transferring or transporting bulk water in large
containers like tanker trucks, rail cars, ships, or maybe even pipelines might be regarded
as the equivalent of a production process, with the result that bulk water that is in the
stream of commerce and that has been transportéd in this way is a product covered by
GATT. According to Matthew Porterfield, Senior Fellow at Georgetown’s Harrison
Institute, it is significant that “water is included within the tariff classification system

1993 Statement by the Governments of Canada, Mexico, and the United States (on file).

Bryant Walker Smith, “Water as a Public Good: The Status of Water Under The General Agreement on Tariff and Trade,
2009, available at : http://works.bepress.com/bryant_walker smith/2 pp.4-6

Smith, pp.4-6.

Smith, pp.4-6.

Gualtieri, p.4; the author also notes on p.6, that “There is no information on the intent of the parties when negotiating the
GATT relevant to the applicability of the [GATT] Agreement to bulk transfers of water, and this question has indeed never
been discussed in the framework of the WTO. Indeed, the absence of an explicit exclusion of water from the GATT has been
read as arguing for the applicability of the Agreement to trade in this resource. On the other hand, water might not be
mentioned because trading large amounts of water between states was not envisaged until recént years.”
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used by the WTO.”" And if water is a “product,” then government groundwater
regulation in certain fact situations might violate GATT obligations related to

nondiscrimination and export restrictions, unless article XX applies.

As Howard Mann explains,” while common sense and some history indicates trade law
cannot compel the trade in freshwater resources, the matter is not without doubt, doubt
created at least in part by the trade lawyers themselves. This doubt can be compounded if
a first export is allowed to occur, as additional limitations or conditions on exports
‘subsequent to a first export may become more difficult to apply due to non-

discrimination requirements under trade law.?0

In summary, it is uncertain whether bulk water is covered by GATT. Nonetheless, a
more expansive interpretation of GATT coverage by a future tribunal cannot be ruled out,
particularly in circumstances where governments violate article XI export restriction
obligations or allow one firm to export bulk water and then change the rules to restrict or
stop large-scale groundwater pumping and transfers across national borders by a second
foreign firm, thus violating a GATT principle of non-discrimination, such as the article I

“most favored nation” obligation.

3. Why should Maine closely monitor water services issues raised by the General
Agreement on Trade in Services (GATS)?

Coverage. GATS covers measures that affect trade in services, except services supplied
under “government authority.” Only some government services are excluded:
specifically, those that are neither commercial nor in competition- with another supplier.
Some GATS trade rules cover measures in all sectors, and some cover measures in
selected sectors (“commitments”)?l As Global Trade Watch explains, “GATS is

19

20

“The General Agreement on Tariffs and Trade is the centerpiece of the WTO system. It covers trade in goods. There's been
a vigorous debate whether water in its "natural state” -- lakes, streams, aquifers -- constitutes a good or "product” and is
therefore covered under the GATT. Water is included within the tariff classification system used by the WTQ.”, available
at, hitp:/fforumdemocracy.net/article.

Mann, above, p. 10.

The full text of the General Agreement on Trade in Services is posted on the WTO website, at
hitp://www.wto.org/englis/docs_e/legal_e/26-gats.pdf. Essential to understanding the coverage of specific sectoral
commitments is the classification scheme of the United Nations Statistics Division, available at,
hitp://unstats.un.org/unsd/er/registry/regest.asp?Cl1=9&Le=1; Global Trade watch provides an excellent database on GATS
sectoral commitments made by the United States, available at, htip://wwiy. citizen org/irade/forms/eats_sector_fist.cfm. /The
Coalmon for Services Industries website has posted the 2005 United States ReVISed Offer of sectoral commitments, available
at http:/rwww.usesi.org/pd LS revised offer.pdf.
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structured as a “bottom up” agreement. This means that most GATS requirements only

apply to service sectors [that] countries specifically agree to open up to competition by
foreign corporations...a *“schedule of commitments” for each WTO signatory
government. . .lists the specific service sectors each nation has signed up to the terms of

the agreement.”*

The first GATS commitments took effect in 1995. GATS builds in successive rounds of
“progressive liberalization,” which are negotiations to expand the number of sectors that
are covered by Market Access and National Treatment. (article XIX). GATS also
autflorizes negotiations to create new “disciplines” on domestic regulation. (article V).
Negotiations on these domestic regulation disciplines began in 2000 and continue up to
today; domestic regulation rules will apply to those sectors where there is a commitment

under market access or national treatment.
Rules. The most si gniﬁcant GATS rules are:

e National Treatment: prohibits discrimination in favor of domestic suppliers, including
laws that change conditions of competition, even if they do not formally discriminate.

(committed sectors, article XVII); and

e Market Access: prohibits quantitative limits on service suppliers such as monopolies,

number of suppliers, volume of service (committed sectors, article XVI).

Exceptions. GATS article XIV excuses conflict with a trade rule if a “necessity test” is

met and purpose of the measure is:

e Necessary to protect public morals;
e Necessary to protect human or animal health;
e Necessary to protect privacy or prevent fraud;

e Necessary (in‘ the view of each country) to safeguard essential security interests.

2 Global Trade Watch, WTO General Agreement on Trade in Services (GATS) Glossary, available at, http//tradewatch’
.org/trade/wto/gats/articles.cfm?ID=15071.
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